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- Worm infestation 17
- Malaria (PV) 3
- Paneumonia 4
- Typhoid 2
- Diarrhoea 13
- Dysentry 2
- Gastic 80
- PID 51
- UTI 14
- Hypertension 17
- Renal Stone 4
- ARI 7
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Tonsiliti 1
Aoenditics 2
Peptic Ulcer 1
BeriBeri 4
Olitis Exatrana 5
STI suspence 36
TB Suspence 10
Malnutrition 36
Heart Diease 1
Total 410
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THE MARTIN LUTHER KING PRIZE ACCEPTANCE SPEECH

Stockholm, Sweden
15 January 2007

Your Excellencies, Ladies and Gentlemen, and
Dear Friends:

When | was told that | had been awarded
for the Martin Luther King Prize for 2007, | felt
extremely honored. When 1 first heard from the
chairperson of the Martin Luther King Prize, |
was speechless because | could not believe what
I was hearing. | certainly never expected such a
prize for my involvement in this struggle. I am
involved in this movement for just two reasons;
first, it is to achieve for my country a free and
open democratic system, which | think is often
taken for granted here in Sweden.

Second, I am involved in this process for
what | view as the very survival of my birth
community of the Chin people in Burma and by
extension the survival of my own ethnicity and
identity as well as the other oppressed ethnic
nationalities of Burma. So, it seems to me that
what I am doing in this struggle is quite personal:
reflecting my believes and struggling to achieve
in the political context of Burma where those
believes and my ethnic identity are valued and
respected for my generation and the future
generations of the peoples of Burma. You can
understand that | did not expect any prize for
working on something that reflects so much of
my personal values. And to be associated with a
prize bearing the name of one of the persons |
most admire is an honor beyond anything | could
ever have imagined.

I must admit that | was quite delighted
when | heard the name of Martin Luther King,
who was one of my heroes since my university
days in Rangoon. It also brought back many
sweet memories of student life when we were
young and dared to think and challenge almost
everything under the Sun. Martin Luther King
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Lian H. Sakhong
General Secretary
Ethnic Nationalities Council
The Union of Burma.

and Dietrich Bonhoeffer were the two theologians
who inspired me personally, daring in order to
know “the cost of discipleship” while having “a
dream” to make the world a better place to live -
as they both taught us. Just before the fateful
events of student-led
uprising in 1988, | wrote a term paper at
Theological Seminary comparing the non-violent
strategy applied by Martin Luther King, Jr., and
the Ethic of “Just War” applied by Dietrich
Bonhoeffer. Both of them dared to challenge
unjust laws, and both did not survive their struggle.
In those days, my heart was a bit closer to
Bonhoeffer; may be it was because of the fact
that the regime of Nazi Germany was more similar
to the military dictatorship in Burma. However,
both of them are my inspiration; and both of them
received their inspiration from the teachings of
Jesus Christ, who proclaimed that

The Spirit of the Lord is upon me,

because he has anointed me to preach

the good news to the poor. He has sent

me to proclaim freedom for the

prisoners,And recovery of sight for the

blind, and released the oppressed.

Since | joined the movement, | have
written many letters and statements calling for
the release of Daw Aung San Suu Kyi and all
political prisoners in Burma but not to avail. Since
the popular uprising in 1988, the entire people of
Burma “are the prisoners in our own house”, as
Aung San Suu Kyi said. Burma under this military
regime is just like a blind man who lost his sight
intentionally, for it was covered by absolute
darkness with extremely negative attitude. And
there are millions of oppressed to be released.
This is what our struggle is all about.
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In this struggle, we are fighting for
freedom, justice, peace and fundamental
human rights. We want “freedom from
fear” because we live our lives under
this military regime in constant fear. We
want “freedom of expression” because
freedom of expression is a huge crime
under military dictatorship. We have
over one thousand political prisonersin
Burma, who committed no crime but
daring to express their free will. We
want “freedom from want” because the
peoples of Burma are destitute living
under extreme conditions of
impoverishment, hunger and disease
without remedy in the land that used to
be known as the “rice bowl of Asia”.

We want “peace” because the regime
in Burma has been at war with its own people
for more than five long decades. Yes, we want
peace but the peace that we want is not just in
terms of the absence of conflict but in terms of
the presence of justice.

We want “justice” because there is no
such thing as the rule of law under a military
dictatorship. Martial Law, according to General
Saw Maung, is no law at all but the use of force.
In today’s Burma, law and order exist not for
protecting its people but for sustaining dictators
in power. We want basic “human rights” because
human rights abuses have become part of the
political system in the so-called “law and order
restoration”, as the military junta used to call itself
the “State Law and Order Restoration Council”.

Finally, we want to live with human
dignity because when all kinds of rights are
abused people lose their dignity, integrity and
identity. And what we want is to live just like a
human being who is the image of God. So, our
struggle is a struggle to be an authentic human
being again.

Our struggle is not just for changing the
government in Rangoon, or in Naypidaw, but for
restructuring the country into a Democratic
Federal Union as it was agreed by General Aung
San and ethnic national leaders in 1947 at the

Panglong Conference, when the Union of Burma
was founded at the first place. The root cause of
political crisis in Burma is not just ideological
confrontation between military dictatorship and
democracy; it also involves constitutional
problems rooted in the denial of the rights of self-
determination for ethnic nationalities who joined
the Union as equal partners according to the
Panglong Agreement. The only solution for
political crisis in Burma, in our view, is to establish
a genuine Federal Union of Burma, which will
guarantee the fundamental rights for all citizens
of the Union, political equality for all ethnic
nationalities, and the right of self-determination
for all member states of the Union within federal
arrangement.

In this struggle, we also challenge the
notion of “nation-building” in which the concept
of “nation” is blended with “one ethnicity, one
language, and one religion”. As such, nation-
building belongs to what social scientists call
“subjective values”, that is, culture, language,
religion, ethnicity, homeland, shared memories
and history, etc., which differentiate one group
of people from another—values that cannot be
shared objectively between different peoples.
From its process, the very notion of “nation-
building” excludes other ethnic groups, cultures,
religions and everything related to multicultur-
alism and diversity. Thus, by accepting only one
homogeneous set of cultural and religious values
as its political values, the process of nation-
building can produce only a nation-state made
by a homogeneous people or nation that claims
pre-state unity based on culture, history or
religion. As a result, a nation-state made by a
nation through the nation-building process cannot
accommodate other cultures, religions and ethnic
groups. What it can do at best is it can tolerate
non-integrated minorities as guests, but not as
equal citizens. The status of fully recognized
citizen can be attained only by integration and
assimilation.

In such circumstances, minority groups
have only “either-or” choice: either integrating
within the majority culture after paying a big price
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of destroying their original cultural roots, or
resisting integration but after paying a big price
of being denied the opportunity to enhance their
cultural identity through political means. In both
cases, minority groups must pay a big price
because the only choice for them is between
assimilation and resistance. Assimilation in such
situation is nothing but ethnic and cultural
extinction, and resistance can be anything in
between life and death. Thus, it is obvious that
the nation-building process is impossible to
implement in a multi-ethnic, multi-cultural, multi-
religious plural society like the Union of Burma.
The only way to implement the nation-building
process in a plural society is to use coercive force
for assimilation. However, using force for ethnic
assimilation will definitely be resulted in
confrontation and conflict, because the very
notion of nation-building is hostile to
multiculturalism and diversity. Unfortunately, this
conflict is exactly what is happening in Burma
during the past fifty years.

Since independence, the successive
governments of the Union of Burma have applied
“nation-building” process with the notion of nation
as “one ethnicity, one language, and one religion’.
First, U Nu introduced “religion” as a means of
national integration in ‘nation-building’ process
for newly independent Burma. For U Nu, the
only means to build a new nation was to revive
the pre-colonial cultural unity of Buda-bata
Maynmar Lu-myo, which means, “To be a
Myanmar is to be a Buddhist”. Although
Buddhism had been a powerful integrative force
in traditional Myanmar society, a modern multi-
national state of the Union of Burma with its
multi-religious, multi-cultural, multi-ethnic plural
society was a very different country from that of
the pre-colonial Myanmar Kingdom. The pre-
colonial Myanmar Kingdom, of course, was
nothing to do with the Chin, Kachin, Shan and
other ethnic groups who joined the Union of
Burma only as a means to speed-up their own
freedom. However, leaders like U Nu believed
that Buddhism could make a significant
contribution to some aspects of national
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integration and assimilation. In this way, U Nu’s
government officially adopted Buddhism as a
means of national integration. In 1953, the Ministry
of Religious and Cultural Affairs was created to
promote the process of assimilation, and
eventually the government promulgated
Buddhism as the state religion of the Union of
Burma in 1961. Since then, the successive
governments of the Union of Burma officially
made many attempts to achieve homogeneity by
imposing religious and cultural assimilation into
the predominant group of Myanmar Buddbhists.
While U Nu opted for cultural and
religious assimilation into Buddhism, or Buda-
bata Myanmar-lumyo, as a means of integration,
General Ne Win, who came to power through
military coup in 1962, removed the rights of the
country’s religious and cultural minorities,
including all civil and basic human rights, as a
means of creating a homogeneous unitary state.
Moreover, General Ne Win imposed his “national
language” policy by declaring Myanmar-sa as
the only official language in the entire Union of
Burma, which therefore was required to be used
atall levels of government and public functions,
and also to be the only medium of instruction at
all levels of schools in the country—from primary
to university levels. General Ne Win not only
imposed the Myanmar-sa as the official
language, he also suppressed the right to learn
the other ethnic national languages of the Union.
Nation-building, for both U Nu and Ne
Win, was simply based on the notion of “one
ethnicity, one language and one religion’—that is
to say, the ethnicity of Myanmar-lumyo, the
language of Myanmar-sa and the state religion
of Buddhism. Thus, what U Nu and Ne Win
wanted to achieve through nation-building process
was to create a homogeneous nation of Myanmar
Naing-ngan, by drawing its political values from
the cultural and religious values of Maynmar-sa
and Budda-bata Myanmar-lumyo. Although
their approaches to national integration were
different, U Nu and Ne Win shared the goal of
creating a homogeneous people in the country.
While U Nu opted for cultural and religious
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assimilation into Buddhism as a means of
integration, Ne Win used the national language
policy of Myanmar-sa and denied the rights of
the country’s religious and cultural minorities as
ameans of creating a homogeneous unitary state.
U Nu and Ne Win thus complemented each other,
although their approaches in oppressing the
cultural and religious minorities were quite
different in nature.

Supplementing U Nu’s policy of state
religion and Ne Win’s national language policy,
the current military regime is opting for “ethnicity”
as a means of national integration, by imposing
ethnic assimilation into Myanmar-lumyo. The
changing of the country name from Burma to
Myanmar, the name only of the ethnic Myanmar,
in 1989 is a case in point. When they
implemented their policy of ethnic assimilation
by force, the present military junta applied various
methods: Killing people and destroying the
livelihood of ethnic minorities in the on-going civil
war, using rape as a weapon of war against ethnic
minorities, and religious persecution as a means
of destroying ethnic identity, especially of the Chin,
Kachin and Karen Christians. In this way, the
successive governments of the Union of
Burma—from U Nu to Ne Win to Saw Maung
and Than Shwe—have carried out the nation-
building process in terms of “one ethnicity, one
language, and one religion”, that is—Myanmar-
lumyo, Myanmar-sa, and Buddhism.

In the name of nation-building, the
successive governments of the Union of Burma
have violated not only basic human rights and
individual freedom but also all kind of collective
rights. In the name of national sovereignty, the
rights of self-determination for ethnic nationalities
are rejected; in the name of national integration
the right to follow different religions, to practice
different cultures, and to speak different
languages are deprived; and in the name of
national assimilation, the rights to up-hold different
identities and traditions are denied. In short, the
successive governments of the Union of Burma
have been practicing cultural genocide, if not
ethnic cleansing, for the past fifty years.

In this struggle, we are calling for “state-
building” instead of “nation-building” because the
state, far from being identical with the nation, is
“the supreme protector of a law” which
guarantees individual rights for all its citizens as
an individual citizen, and the collective rights of
all ethnic nationalities in the country as a national
group. The state is an open society, ruling over
territory where its power protects and makes law.
As a legal institution, the state knows only citizens
no matter what nationality each and individual
citizen belongs to, no matter what kind of religious
belief he or she worships, no matter what kind of
language he or she speaks; and its legal order is
open to all who happen to live on its territory.

In this struggle, we are calling for “unity
in diversity” instead of “national integration” or
“national assimilation” because “unity in diversity”
as political value would allow us to live different
ethnic groups, different religious groups, and
different cultural and language groups peacefully
together. In this struggle, we are calling for
“decentralization” instead of “centralization”
where power is concentrated only in the hands
of dictators. We are calling for the “rights of self-
determination” because we believe that granting
the “rights of self-determination” for member
states of the Union through federal arrangement
is the best means to solve political crisis in Burma.

In this struggle, we are opting for the
“tripartite dialogue” as a means to achieve our
goal. The “tripartite dialogue” means dialogue
amongst the military regime, the 1990 election
winning party led by Daw Aung San Suu Kyi,
and ethnic nationalities - who are the founding
members of the Union, as called for by the United
Nations General Assembly since 1994. The
“tripartite dialogue” strategy for us is the core
essence of non-violent movement, and finding the
common ground between current conflict parties
in Burma. Instead of fighting each other and
killing each other, we want to solve our political
problems through political means on a dialogue
table not on the battlefields. So, what we are
saying is “stop fighting”, “stop killing”; Killing
innocent lives will not solve the problem, denying
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human rights will not make the country free, and
destroying human and natural resources will not
make any benefit for the future of Burma.
However, by finding the common ground through
dialogue, negotiation and compromise, we can
solve all of our problems together.

Unfortunately, the military government
in Burma is still opting for violent confrontation
instead of peaceful negotiation, killing and taking
innocent life instead of negotiated settlement,
destroying ethnic identity and abusing minority
rights instead of building a peaceful country. So,
it seems that the current political situation in
Burma looks not only unpromising but the political
storm is blowing violently into a direction of
undesired end.

Despite all these negative images of the
country, we are confident that we will able to
turn current political situation and change political
storm into freedom breeze. We are quite sure
that we will be able to turn the current political
situation with the help of international community,
including the UN, EU, USA, ASEAN, Japan,
China and India, and we are hoping that we will
overcome all the obstacles and we will achieve
our goal of building a free Burma. The inner
strength of democracy movement in Burma, of
course, is the peoples of Burma. And we know
that the solution of Burma’s problem will not come
from outside but from inside through the unity
and collective efforts of the peoples of Burma.
The inner strength of this unity is what you are
recognizing today, here in Stockholm.

I am now standing before you to accept
this prestigious prize, and you make me realize
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that the Martin Luther King Prize is awarded not
just to me but also to the peoples of Burma. So, |
receive this prize as the recognition of our struggle
for human rights, justice, peace, democracy,
political equality and self-determination in Burma.
I thank you for your recognition of our struggle!
With all your help, and with the unity and strength
of the people of Burma, “We shall overcome
some day”.

In conclusion, I would like to express my
sincere thanks to the Martin Luther King Prize
Committee for your recognition of our struggle,
the people of Sweden for your support and
solidarity that you have shown to the people of
Burma time to time, and all of you- my dear friends
in Sweden. I would like to acknowledge also to
my colleagues at the Ethnic Nationalities Council,
United Nationalities League for Democracy, Chin
National League for Democracy, Chin National
Council, Federal Constitution Drafting and
Coordinating Committee and National
Reconciliation Program; and individually I would
like to thank Harn Yawnghwe, Jack Sterken and
Sai Mawn - although they are not here today, |
must say that without you guys | would not be
able to survive in the jungle of Thai-Burma border.
And I would like to express my love and gratitude
to my wife, Aapen, and my children - David Van
Lian and Laura Thachin. Without your support,
understanding and love; | would not be able to
stand here, and would not be able to work for
what | believe and for the oppressed people of
Burma.

Thank you!
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Critique of the SPDC’s Proposed Constitutional Principles
for the Union of Burma

Prof. David C. Williams
John S. Hasting Professor of Law &
Director of Center for Constitutional Democracy in Plural Societies
Indiana University School of Law
Bloomington

Executive Summary

I. Risk One: The Power of the President
A. In presidential systems, the majority
group may seize all the executive power for itself.
Recommendation Number One:
Burma should therefore have a
parliamentary system, not a
presidential system.

B. The most common methods of
electing presidents will make it easy for the
majority group to seize all power for itself.

Recommendation Number Two: If
Burma has a presidential system, the
president should be chosen by an
electoral method that effectively
requires candidates to appeal to
many different groups in order to win.

C. If the constitution gives the president
a great deal of power, then the risk
becomes greater that one group will use the office
to benefititself; indeed, one person may use the
office to benefit just himself and his narrow circle
of allies and friends.
1. Checks and Balances.

a. Legislative power
Recommendation Number Three:
The executive power should be
specifically defined to include only
the power to execute laws.

b. Rangoon
Recommendation Number Four: The
President should not have sole power
over the government of the capitol.

c. States of Emergency
Recommendation Number Five: The
President should have the power to
declare a state of emergency only
when the legislature agrees; and
during states of emergency, the
legislature and the courts should
continue to function normally.

d. Judicial Power
Recommendation Number Six: The
Courts should be truly independent
of the President. The President
should have to get legislative
approval of his nominees for the
bench; the President should have no
role in removing judges; the
President should not be allowed to
tamper with the administration of
justice; the Courts should have some
power of judicial review.

e. Executive appointments
Recommendation Number Seven:
The legislature should have some
real influence over the choice of
executive officers.
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2. Centralization

Recommendation Number Eight:
Local people should have some real
influence over the choice of local
government officers.

D. Therisk that the President will seize
all power for himself, hisallies, and
friends, is greatest if he can stay in office a long
time and there is no effective ~ way to remove
him.
Recommendation Number Nine: The
President should be limited to no
more than eight years in office, either
with one eight-year term or, better,
with two four-year terms.

I1. Risk Two: The Power of the Center

A. The President will control the
National Races administrators.

B. The President will control the Self-
Administered Areas.

C. The union government will likely
dominate the State and Region governments.
Recommendation Number Ten:
Local voters should have some local
self-government: the State and
Region legislatures should have
clearly defined powers over matters
important to local people; the voters
should elect their own local executive
officials; the States and Regions
should write their own constitutions,
which the Union constitution should

recognize as binding.

D. Power-Sharing at the Center will not
sufficiently empower local communities
Recommendation Number Eleven:
The upper house of the legislature
should be structured so that the
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ethnic minorities will have the
majority of its members; the upper
house should hold clearly defined
constitutional power over those
matters most important to ethnic
people; and in any event, ethnic
minority power in the upper house
of the union legislature is not an
adequate substitute for local self-
government.

I11. Risk Three: The Power of the Tatmadaw
A. The Tatmadaw will control at least

twenty-five percent of the

representatives in every legislative body.
Recommendation Number Twelve:
Ideally, the Tatmadaw should have
the power to appoint no-one to the
legislature, especially in the upper
house of the Union legislature. If it
is decided that the Tatmadaw should
have twenty-five percent, then the
Constitution should specifically
provide that they will have no more
than twenty-five percent.

B. The Tatmadaw has control over
security, defense, border affairs, and
Tatmadaw affairs.

Recommendation Number Thirteen:
Even if the Tatmadaw has some
representation in the legislature, it
should ultimately be subordinate to
civilian authorities.

In defending its constitutional process,
the SPDC rightly insists that we should pay
attention to the objective conditions inside
Burma. No one constitution will be right for
everyone. Burma’s future constitution should
therefore respond to Burma’s particular needs
and problems, so Burma should have its own
unique constitution, different from others. This
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is good advice. Unfortunately, the SPDC has
not followed its own advice in formulating its
principles and detailed principles for a draft
constitution. It has overlooked the real
constitutional challenges facing Burma—most
centrally, making sure that the government
cannot oppress the people.

People exist before governments.
People make governments to care for them, so
governments have a fundamental obligation to
care for the people. Governments have no other
reason for being. Any government that fails to
care for its people has lost its claim on their
affection and allegiance. But the SPDC’s
principles would give Burma’s future government
the practical ability to ignore the needs of its
people. Burma’s government may not use this
ability, but constitutions have to protect the
people against the risk of government abuse of
power.

Burma’s history shows three risks of
governmental oppression to which Burmese
governments have been especially prone. These
three risks are the most relevant objective
conditions, specific and particular to Burma itself.
Any constitution tailored to Burmamust therefore
deal with these risks. Unfortunately, the SPDC’s
principles do nothing to reduce these risks and
do a great deal to keep them alive.

Risk One: First, Burmese governments
have often concentrated power in a small
executive body. Because it is difficult to limit
this body, the executive has often behaved in
punitive and hurtful ways. This risk is the subject
of Section (I) below, “The Power of the
President.”

Risk Two: Second, Burmese
governments have often concentrated power in
the central government, without giving any real
authority to local governments. For this reason,
local people have been unable to govern
themselves in their own way, which is often
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different from the ways of other people. This
risk is the subject of Section (11) below, “The
Power of the Center.”

Risk Three: Third, Burmese
governments have often concentrated power in
the military; sometimes, the Burmese military has
defied civilian authority, and sometimes it has
even taken over the government itself. The
military is an important institution, but it is not
democratic. To give it substantial power in
government is therefore to make Burma un-
democratic. This risk is the subject of Section
(1) below, “The Power of the Military.”

I. Risk One: The Power of the President

The SPDC’s principles and detailed
principles call for a president with great powers.
But any presidential system will be dangerous
for Burma, and the more powerful the president,
the greater the danger.

A. In presidential systems, the majority
group may seize all the executive power for itself:
Presidential systems are very risky for societies
that have known division and conflict. In a
presidential constitution, one person holds all the
executive power. The losers get no share in the
executive power, so they often feel that
presidentialism has robbed them of any real
voice. If the society is divided, the danger is great,
because the majority group might get control of
the presidency and ignore or oppress other
groups, who have no influence on the president.
If the power of the president is great, then the
risk is even greater, because the president will
have more power to ignore or oppress groups
other than his own.

Everyone hopes that Burma will see
harmony among all its groups in the future, but
for now, the divisions are deep and real. A
presidential system would allow one dominant
group—the Burmans or the Tatmadaw come to
mind—to seize all the executive power for its
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own purposes. Burma would do better with an
executive branch that shared power among
different groups. In a Parliamentary system,
when there are a number of different parties in
the legislature, they must commonly work outa
power-sharing arrangement. Under such an
arrangement, many groups will therefore
participate in the executive power.

In addition, because the President is
directly elected by the people, he often feels that
he has as much democratic legitimacy as the
legislature. The people chose the legislature, but
they also chose the president. Indeed, presidents
sometimes feel that they have more legitimacy
than the legislature because 1) they have the
ability to act decisively to protect the people and
2) the president is elected by the whole country,
rather than just by the voters in a single district.
Presidents often feel, therefore, that they
somehow embody the country, that they are
somehow the soul of the country, and that their
group is the true owner of the country. Everyone
who disagrees is a traitor—or so they think.

Asaresult, presidents often believe that
they have the democratic legitimacy and the
political power to ignore the legislature when they
disagree. If the disagreement between the
president and the legislature becomes acute,
presidents may dissolve the legislature and
impose military rule. Thisrisk is especially great
when the president has a close connection to
the military and when the country has a tradition
of military rule. In Parliamentary systems, by
contrast, the legislature chooses the Prime
Minister and can always unseat him. As a result,
prime ministers have a much harder time
imposing military rule. This prediction is not mere
speculation: as an empirical matter, many
presidential systems in divided societies have
lapsed into military rule.
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Recommendation Number One:
Burma should therefore have a
parliamentary system, not a
presidential system.

B. The most common methods of
electing presidents will make it easy for the
majority group to seize all power for itself: There
are different ways to choose a president, and
the different methods can increase or decrease
the danger that one dominant group will capture
the presidency. If Burma does have a presidential
system, the method of choosing the president
should be chosen so as to minimize this danger.

The SPDC does not specify how it will
elect its president (other than specifying in the
principles that an electoral college will be used),
but overwhelmingly presidents are elected by a
plurality or majority vote. We may therefore
assume that the SPDC plans to use a plurality
or majority vote. Unfortunately, these are the
two most dangerous methods for minority
groups.

In a plurality vote, the candidate with
the most votes wins, even if his share of the vote
is less than fifty percent—as frequently happens
when three of more people run for the office. In
a majority vote, to become president, a
candidate must win at least fifty percent of the
vote. If, on the first round of voting, no one wins
fifty percent, then most commonly, the election
proceeds to a second round run-off: the lower-
polling candidates are eliminated, and a second
vote is held between the top two candidates.
Because in this second round, there are only two
candidates, one of them will necessarily receive
more than fifty percent of the vote.

In either system, the winner takes all:
one group wins the presidency, and the other
group completely loses, with no share in
executive power. Even inamajority system, the
winner need only poll 51% of the voters to
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receive 100% of the presidential power. This
electoral method therefore gives the majority a
disproportionate share of power; it privileges the
majority beyond their numbers; and it freezes
out minority groups. In other words, if there is a
single majority group, it can take the presidency
for itself and use it to advance its own narrow
interests.

There are other methods of electing
presidents, and they are particularly helpful in
divided societies to ensure that no one group
dominates the executive power in this way. For
example, the Burmese constitution could require
that in order to win, any candidate must win at
least a certain percentage of the vote in all of
Burma’s states. As a result, a presidential
candidate will have to appeal to all of Burma’s
groups and peoples. In particular, a Burman
candidate cannot win with Burman votes alone:
he must reach out to other groups.

There are other methods to achieve the
same result. For example, voters could rank the
various candidates in order of preference: their
first choice receives one point, their second two
points, and so on. Then all the points are added,
and the candidate with the fewest points wins.
In this arrangement, imagine a candidate that is
much supported by a dominant group but much
feared by everyone else. He will be first on the
list of the dominant group’s voters but last on
everyone else’s list. If there are ten candidates,
for example, each minority voter has given him
ten points, which would crush his chance at
victory. Again, in order to win, this candidate
must reach out beyond his own group and appeal
to minority voters.

And there are still many other methods.
But the key point is that if Burma has a
presidential system, then the president should
be chosen by a method that requires him to seek
the support of minority voters. Because the
SPDC has not yet specified a method for

choosing a president (presumably because they
are just assuming that it will be a plurality or
majority method), it is very important that the
constitution specify the right method.

Recommendation Number Two: It
Burma has a presidential system, the
president should be chosen by an
electoral method that effectively
requires candidates to appeal to
many different groups in order to win.
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C. If the constitution gives the president
a great deal of power, then the risk becomes
greater that one group will use the office to
benefit itself; indeed, one person may use the
office to benefit just himself and his narrow circle
of allies and friends: The risks of presidentialism
are limited if the powers of the presidency are
limited. Unfortunately, the SPDC principles and
detailed principles would create a very powerful
president—clearly the dominant power in the
country. No democracy has succeeded with a
president this powerful. Even the SPDC seems
to recognize that a president should not dominate
the other branches. In their “State Fundamental
Principles,” they insist that “the three branches
of State power, namely legislative power,
executive power, and judicial power are
separated as much as possible and exert
reciprocal control, check and balance among
themselves.” State Fundamental Principles 6(a).
But the SPDC constitution does not create a
system of checks and balances. Instead, it
creates a super-presidential form of government.
Section a “checks and balances” below will
explain this point.

Further, the SPDC principles stipulate
that “the three branches of state power, so
separated, are distributed among Pyidaungsu
(Union), regions, states, and self-administered
areas,” State Fundamental Principles 6(b), and
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specifically that “the executive power of the
State is distributed among the administrative
organs of Pyidaungsu, regions, and states; self-
administered areas as stipulated by the State
Constitution,” State Fundamental Principles 8(b).
But again, the SPDC constitution does not
distribute executive power to regions, states, and
self-administered areas; instead, all the executive
power is concentrated in the Union president.
Section b “centralization” below will explain this
point.

1. Checks and Balances:

a. Legislative power: The SPDC
principles and detailed principles give no general
description of the division of power between the
president and the legislature. It offers no
explanation of what the legislature can do by
itself, what the president can do by himself, and
what they can do only together.

The principles offer only a few,
incomplete hints about the separation of power
between the legislative and executive branches.
The principles indicate that the legislature will
have “legislative power,” and the president will
have “executive power,” but these terms are left
undefined. It is likely that Burmese presidents
will define executive power quite expansively
unless the constitution indicates amore restrictive
definition. It is therefore exceedingly important
that the constitution define executive and
legislative power, perhaps something like the
following: “Except as otherwise specifically
provided in this constitution, the executive power
shall extend only to enforcing the laws laid down
by the legislature; the executive may not act in
contradiction to the laws laid down by the
legislature. The president has no inherent powers
other than those explicitly specified in this
constitution.”
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Recommendation Number Three:
The executive power should be
specifically defined to include only
the power to execute laws.

b. Rangoon: The detailed principles
further stipulate that the President shall directly
administer Rangoon City as Union territory: he
appoints all the administrators for the area (the
capitol has since moved, so perhaps he now
administers the new capitol instead or in
addition), Detailed Principles of the Formation
of the Executive, principle 35. In other words,
the President will make the rules for the district
inwhich the whole government sits. As a result,
he can directly threaten and control the rest of
the government in their day-to-day lives.
Legislators might fear for their safety and liberty
if they acted in ways contrary to the President’s
desires. Therefore, the President should not alone
have direct administrative power over the
capitol. Perhaps the capitol should have its own
elected government. If not, then the Union
legislature should make the rules and the
President should enforce them, the same as
everywhere else.

Recommendation Number Four: The
President should not have sole power
over the government of the capitol.

c. States of Emergency: Under the State
Fundamental Principles, the President would
have the power to declare a state of emergency
when he is unable “to perform executive
functions in accord with provisions of the State
Constitution in a region or a state or a self-
administered area.” State Fundamental
Principles 29(a). This standard will make it very
easy for the President to declare states of
emergency whenever he so desires. Apparently,
the President will decide on his own when he is
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unable to perform executive functions.
Moreover, he need not show any real public
danger, such as invasion or insurrection; instead,
he need only show some inability to perform
some executive function. Even in normal times,
executives are sometimes unable to perform
some executive functions to some degree.

In short, then, the President may declare
astate of emergency pretty much at will. When
he has issued such a declaration, the “President
of the State is empowered to exercise legislative
powers concerning that region, state or self-
administered area in accord with the provisions
of the State Constitution.” State Fundamental
Principles 29(a). In other words, during a state
of emergency, the President has both legislative
and executive power; in contradiction to
Fundamental Principle 6(a), there is no
“reciprocal control, check [or] balance” among
the branches. And because the President can
declare a state of emergency whenever he likes,
he can also divest the legislature of all its power
whenever he likes.

Recommendation Number Five: The
President should have the power to
declare a state of emergency only
when the legislature agrees; and
during states of emergency, the
legislature and the courts should
continue to function normally.

d. Judicial Power: Under the SPDC’s
principles and detailed principles, the President
will also dominate the courts. As noted, the
principles call for separate and independent
branches. The principles also call for the
“independent administration of justice.”
Principle 9(d). But the detailed principles give
the President essentially unlimited control over
the judges and therefore over the administration
of justice. Justice will be entirely dependent on
the President’s whim.

The President appoints the justices of
the Supreme Court and the justices of the High
Courts of the states and regions. The legislature
cannot reject his nominees except on the grounds
that they do not meet the formal qualifications
laid down by the constitution itself, such as age,
citizenship, and experience. See Detailed
Principles on the Formation of the Judiciary 2(c)
and (d); 10(c). Inother words, the legislature
cannot reject a nominee on the grounds that he
is incompetent, corrupt, a crony of the president,
or likely to act in unfair ways. In short, the
President can stack the courts with his political
allies, and no-one can do anything about it.
Because the lower courts are subordinate to
these high courts, the President can control them
as well through his appointees to the high courts.

The President can also remove judges
if they ever defy him. Under the detailed
principles, the President may bring impeachment
charges against justices of the Union Supreme
Court and the High Courts of the States and
Regions. The legislatures will actually hear and
decide on the charges: in the case of Union
justices, the Union legislature; and in the case of
State and Region justices, the State or Region
legislature. But the President will act as
prosecutor, presenting evidence and using the
power and prestige of the presidency to force
judges out of office. Worse still, justices may
be impeached for a variety of reasons. For
example, “misconduct” is a basis for impeach-
ment, but that term is not defined, so Presidents
could decide that misconduct includes deciding
acase in away that the President does not like.
In addition, “violation of any of the provisions of
the Constitution” constitutes cause for
impeachment, so apparently the President and
the legislature have the power to decide whether
a judicial decision violates the constitution. In
other words, the real court of final review for
constitutional questions is the President. That
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arrangement will not provide for the independent
administration of justice. See Detailed Principles
of the Formation of the Judiciary 4 and 12.

Theoretically, the legislature could acquit
ajustice accused by the President, but given the
general power and prestige of the presidency, it
will be practically difficult for legislators to stand
up to the President in that way. If they
nonetheless decide to acquit, the Constitution
nowhere says that the President must allow the
accused judge to remain on the bench. The
detailed principles specify that the legislature shall
communicate their decision to the President, but
they do not say that the President must abide by
it. See Detailed Principles of the Formation of
the Judiciary 4(k) and 12(k). Indeed, the
Detailed Principles stipulate that the justices of
the Union Supreme Court shall hold office only
until “asked to resign by the President of the
State,” see Detailed Principles of the Formation
of the Judiciary 6, so apparently the President
can remove Union Supreme Court justices at
any time and for any reason. This arrangement
will not provide for the independent
administration of justice.

The principles and detailed principles
also contain some glaring omissions. There is
no prohibition on the President’s interfering in
the administration of justice. Nowhere do these
principles stipulate that the President may not
bribe, pressure, threaten, or coerce judges to
decide cases in his favor. Nowhere do they
provide that the President may not take
retribution against justices for deciding cases
against his wishes. Nowhere do they provide
that the justices will be guaranteed the resources
to do their job—such as adequate space,
research materials, salaries, and so forth.

And nowhere do these principles
provide that the courts will have the power of
judicial review. They do provide that Burma
will have a “Constitutional Tribunal.” Detailed
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Principles of the Formation of the Judiciary 1(c).
And the State Fundamental Principles further
provide that will be able “to scrutinize whether
or not laws . . . or functions of executive
authorities . . . are in conformity with the State
Constitution.” State Fundamental Principles
33(c). Butthis provision gives the courts merely
the power to scrutinize laws, not to strike them
down. Ifitisintended to give the tribunal the
power to void laws, then the constitution should
say so explicitly. In addition, this power of
judicial review will work only if the tribunal is
truly independent and protected against
retribution. Unfortunately, we know nothing
about how the court will be composed or how it
will do its work and do its work.

Recommendation Number Six: The
Courts should be truly independent
of the President. The President
should have to get legislative
approval of his nominees for the
bench; the President should have no
role in removing judges; the
President should not be allowed to
tamper with the administration of
justice; the Courts should have some
power of judicial review.

e. Executive appointments: The vast
bulk of the detailed principles address how
people are chosen for office, rather than
describing their powers once they are in office.
This tendency holds true for the constitution’s
treatment of the legislature and the courts, as
well as the executive. This focus is disturbing: it
suggests that the only important question iswho
will occupy the office, as though government
were simply a matter of picking the right people,
who are then free to do as they choose. Instead,
a good constitution must also define the legal
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limits and capacities of each office, so that no-
one may simply follow his own desires.

But even if the constitution detailed
appropriate powers and duties, there would still
be problems with the appointment method.
Specifically, the President has essentially
complete control over the appointment of all the
executive officers at every level of government.
He chooses them in the first place; he assigns
them duties; and he can remove them at will.
The SPDC’s principles promise to distribute
executive power downward, but in fact the
detailed principles ensure that all the executive
power remains concentrated in just one man.

At the Union level, in order to appoint
Union ministers, the attorney-general and
auditor-general, the President must obtain the
assent of the legislature to his choice of
candidates. The legislature, however, has no
right to reject the president’s choice except on
the grounds that the candidate does not possess
the constitutionally prescribed qualifications—
i.e. he is under age or is disloyal or (for the
attorney-general) has not practiced law for the
requisite period of time, and so forth. If the
legislature can prove any of these things, then
they can reject the candidate, and the president
can submit a new name. But the legislature
cannot reject a candidate on the grounds that he
is corrupt, incompetent, brutal, or dishonest.
The legislature cannot, in other words, reject a
candidate on the grounds that he is the wrong
person for the job. See Detailed Basic Principles
of the Formation of the Executive, Principle 2(c)
(union ministers); 7(b) (attorney-general); 13(b)
(auditor-general). In order to appoint deputy
ministers, the deputy attorney-general, the deputy
auditor-general, and the members of the Civil
Service Board, the President need not even
consult the legislature. See Detailed Basic
Principles of the Formation of the Executive 3

(deputy ministers); 9 (deputy attorney-general);
15 (deputy auditor-general).

All of these executive officers are
responsible to the president for their
performance, and if the president feels that they
are not performing well enough, he may require
their resignation. See Detailed Basic Principles
of the Formation of the Executive, Principle
5(c)(1) (union ministers and deputy ministers);
10(c)(attorney-general and deputy attorney-
general); 16(c)(auditor-general and deputy
auditor-general); 18(c)(members of the Civil
Service Board). On the other hand, the
legislature may impeach many of these officers,
and the President will theoretically have to
remove them from office. See Detailed Basic
Principles of the Formation of the Executive 4(c)
(union ministers and deputy ministers); 8(c)
(attorney-general); 14(c)(auditor-general). Still,
itwould be better to give the legislature a larger
role in approving these very powerful figures.

Recommendation Number Seven:
The legislature should have some
real influence over the choice of
executive officers.

2. Centralization:

The president has similar power over
local executive officers. Neither the voters nor
the local legislatures have any influence over the
choice of such officers. The President appoints
the State or Region Chief Minister, and again
the State or Region legislature has no right to
reject the nominee unless he demonstrably fails
to meet the constitutionally mandated
qualifications such as age and experience. See
Detailed Principles on the Formation of the
Executive 21(g). The State or Region Chief
Minister then appoints the other State or Region
ministers, and again the local legislature has no
right to refuse. See Detailed Principles of the
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Formation of the Executive 22(c). The President
may force the resignation of the State or Region
Chief Ministers and other ministers, see Detailed
Principles of the Formation of the Executive
24(b)(1), but again the local legislature may force
their removal through impeachment, see Detailed
Principles of the Formation of the Executive
23(e). Oddly, unlessthisrule is atypo, it appears
that these common provisions do not apply to
the State or Region Advocate-Generals and
Auditor-Generals. Instead, the Chief Minister
nominates people for these posts; the legislature
then has power to accept or reject; and the
President cannot reject except on the grounds
that the nominee does not meet the
constitutionally prescribed qualifications. See
Detailed Principles of the Formation of the
Executive 28 and 31. Asaresult, the legislature
has some real say over these appointments, but
since the nomination must first be made by the
Chief Minister, who serves only at the President’s
pleasure, the President ultimately controls the
nomination process.

The President also has ultimate control
over the self-administered zones and division.
These areas are to be governed by a “leading
body,” which has “legislative power vested in
them under the Constitution.” Detailed Principles
of the Formation of the Executive 34(b). The
Tatmadaw will appoint one-quarter of the
members of the leading body (34(d)(2) and (i)),
but those representatives to the State or Region
legislature from the zone or division will also sit
in the leading body (34(d)(1)). (The Tatmadaw
members and legislative members can then
choose others if necessary to bring the total up
to ten (34(h)). Thus, at least some of the
members of the leading body will be elected by
the people, and the members of the leading body
choose their own Okkahta, who will become a
minister in the surrounding state or region. See
Detailed Principles on the Formation of the
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Executive 34(e). And because these zones and
districts are described as self-administered, one
might imagine that these elected representatives
might actually exercise some self-government.
At first glance, then, it would appear that the
National Convention has provided for some
actual local self-government, independent of the
President’swill. But in fact, it is not so: after all
these provisions for choosing the members of
the leading bodly, the principles then provide that
they will all be subject to the will of the President:
the members of the leading body will be
responsible to the Okkahta, who will be
responsible to the Chief Minister of the State or
Region, who will in turn be responsible to the
President. See Detailed Principles of the
Formation of the Executive (k)(2) and (3).
Similarly, the President has ultimate
control over those State and Regional
representatives assigned to administer the
national races affairs (hereinafter the national
races representatives). The members of each
national race that constitutes at least 0.1 percent
of the State or Region (except for those that
dominate the State or Region or have a self-
administered zone or division in that State or
Region) are entitled to elect one representative
to the State or Regional legislature. See Detailed
Basic Principles for Formation of the Legislature
26(b) and (c). And on the face of things, these
national races representatives have the power
to “undertake the affairs of national races in the
respective region or state.” Detailed Principles
of the Formation of the Executive 22(a)(4) and
(9)(2). Again, we see the appearance of some
degree of authentic self-government for the
national races. But again, the appearance is
misleading. The Presidentassigns duties to these
national races representatives, who hold
positions as ministers in the State or Regional
governments. See Detailed Basic Principles of
the Formation of the Executive 22(g)(2). As
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such, they are responsible to the President
through the Region or State Chief Minister.
Again, the President controls these local officials.
See Detailed Basic Principles of the Formation
of the Executive 23(1)(2).

The President’s dominance over
Rangoon (or again, presumably wherever the
capitol may be) and over other Union territories
iseven greater. The Detailed Principles describe
Rangoon as being “under direct administration
of the President of the Union.” The Detailed
Basic Principles for the Chapter “The State
Structure” 11(a). The same holds for Cocogyun
Township, along with other areas that may from
time to time be designated Union territories. See
The Detailed Basic Principles for the Chapter
“The State Structure” 11. Yangon would have a
City Council, but the President appoints all its
members without any legislative participation,
see Detailed Basic Principles of the Formation
of the Executive 35(c), and the councilors are
all responsible to him, see Detailed Basic
Principles of the Formation of the Executive
35(e).

In short, then, the President will control
all the important government actors outside of
the central, with the exception of the State and
Regional legislatures, who may have no real
power. For all intents and purposes, outside
the central government, the President is the state.
As will be discussed in the next section, this
presidential dominance will take from local
people the chance to govern themselves. They
should have some real control over the
President’s choices for the executive officers
who will rule them. The local voters might elect
their own governors, or at least, they should be
able to veto an unacceptable presidential
appointee.

Recommendation Number Eight:
Local people should have some real
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influence over the choice of local
government officers.

D. The risk that the President will seize
all power for himself, his allies, and friends, is
greatest if he can stay in office a long time and
there is no effective way to remove him: At
present, the SPDC’s principles and detailed
principles say nothing about the President’s term
in office. It is possible that ultimately, their
constitution would give the President a very long
term—perhaps ten years—and would allow him
to serve multiple sequential terms. The President
could therefore become a president-for-life.
Once in office, he might use the power of the
presidency to ensure that he stays in office
forever. The risks of presidentialism would
therefore increase greatly, because not only could
the majority take all the executive power, they
could also take it forever. For that reason, all
successful presidential systems limit the number
of years that a president may stay in office.

Recommendation Number Nine: The
President should be limited to no
more than eight years in office, either
with one eight-year term or, better,
with two four-year terms.

I1. Risk Two: The Power of the Center

The SPDC'’s principles call for the
distribution of executive, legislative, and judicial
power to anumber of geographical levels: “The
three branches of State power, so separated,
are distributed among Pyidaungsu (Union),
regions, states, and self-administered areas.”
State Fundamental Principles 6(b). In other
words, people all over the country should have
some power over their own lives; power should
not reside only in the capitol.

Again, the SPDC offers good advice.
Decentralization of power can promote good
government in a variety of ways. If local people
control some of their own affairs, they may
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become more involved in government, so that
democratic participation increases. Frequently,
local people understand their own local problems
better than the center, so decentralization allows
them to make more informed decisions.
Similarly, because they are close to the problem,
local people can often respond to local problems
with greater speed and efficiency than the center
could. Finally, when local cultures are different
from those surrounding them or from the larger
state, decentralization can allow local people to
govern themselves in their own way, so they can
achieve real self-determination. And again, the
benefits of decentralization are directly relevant
to Burma’s particular history and applicable to
Burma’s particular situation: Burma has been
governed so much from the center that local
people have rarely been allowed to contribute
their energy and expertise or to express their
local values. Decentralization can occur only if
local people have some real control over their
own affairs, rather than always being subject to
the authority of the union government.

But again, the SPDC has failed to take
its own advice, because under its principles and
detailed principles, local governments would
merely be servants of the central administration.
In the SPDC’s plan, there are four types of
government outside the capitol: states and
regions, which are legally identical to each other
except for their names; self-administered areas;
and national races administrators. The last two
will clearly be completely subordinate to the
President. The current draft does not specify
the powers of the first two, but it seems very
unlikely that they will have any independent power
either.

A. The President will control the
National Races administrators: As we have seen,
the various national races elect one
representative each to their State or Regional
legislature to administer the affairs of those races.

Thisarrangement has the appearance of granting
some degree of self-determination to the national
races. Butaswe have also seen, the appearance
is illusory: after being elected, the national races
administrators are no longer responsible to the
voters but to the President. As a result, the
President really controls how the national races
will be administered. Itis surely significant that
under the State Fundamental Principles, the State
is supposed to help the national races ina number
of ways—to “develop language, literature, fine
arts and culture of the national races”; to
“promote solidarity, mutual amity, and respect
and mutual help among the national races” and
“socio-economic development including
education, health, economy, transport and
communications of less developed national
races,” State Fundamental Principles 12—but
nowhere do the principles require the State to
allow self-government or self-determination to
the national races. In other words, the State
must help the national races, but at the end of
the day the President decides what is good for
them. The power remains in the capitol.

B. The President will control the Self-
Administered Areas: The detailed principles call
for self-administered zones and divisions “to be
prescribed for national races who reside in
communities on the same common stretches of
land in appropriate sizes of population, other than
national races who have already got Regions or
States.” The Detailed Basic Principles
Prescribing Self-Administered Divisions or Self-
Administered Zones (a). And aswe have already
seen, the people will elect some of the members
of the “leading body” in these self-administered
areas. Again, this arrangement has the
appearance of giving some self-determination to
the national races: they are allowed self-
administration by their elected representatives
over their own territories. Again, however, the
appearanceis
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misleading, because the whole leading body is
responsible to the President. As a result, the
President really controls how the self-
administered areas will be administered. The
power remains in the capitol.

C. The union government will likely
dominate the State and Region governments:
And so we are left with the States and Regions
as the only possible venue for local government.
Aswe have seen, the President will appoint and
control the executive officers of these areas, so
again the center controls. Only the State and
Regional legislatures offer any chance for real
local self-government. Unfortunately, the
principles and detailed principles say nothing
about the powers of those legislatures or their
relationship to the union government. 1t seems
likely that the SPDC will allow these legislatures
little power and will make them firmly
subordinate to the central authorities. Asaresult,
itis very important that the draft constitution
specifically confer meaningful power on the State
and Regional legislatures. If the constitution
remains silent on this subject, the local
governments will probably be powerless in
practice.

Recommendation Number Ten:
Local voters should have some local
self-government: the State and
Region legislatures should have
clearly defined powers over matters
important to local people; the voters
should elect their own local executive
officials; the States and Regions
should write their own constitutions,
which the Union constitution should
recognize as binding.

D. Power-Sharing at the Center will not
sufficiently empower local communities: As
noted, it is not at all clear that the SPDC’s
principles would allow local communities any real
self-government. Instead, on its face, the

SPDC’s proposal seems to take a different path
to empowering people outside Rangoon: instead
of giving those communities power separate
from the central government, it would give them
power in the central government, to influence
the central government’s decisions. Most
particularly, in the upper house, each State and
Region will have the same number of
representatives regardless of its population. 1f
one State has one million people and a different
State has ten million people, each will still have
the same number of representatives. The effect
of this arrangement would ostensibly be to give
more power to smaller states and regions, most
of which are far from Rangoon. In other words,
instead of allowing States to govern themselves,
the SPDC’s arrangement would apparently allow
the States to have influence over the Union
government, which would in turn govern the
States.

But again, that appearance Is
misleading, because inall likelihood the SPDC’s
arrangement would in practice allow local
communities no real control over their own
affairs. First, when each State has true self-
government, then each State makes decisions
for itself over those things that matter most to it.
When States have influence only by working
through the Union government, then they have
power only when they can persuade the rest of
the Union government to go along with them. In
other words, power-sharing at the center is not
an adequate substitute for local self-
determination.

Second, under the SPDC’s plan, 1t is
not at all clear that power-sharing at the center
will give any real power to the States. For one
thing, the States have significant influence only
within the upper house of the legislature. Asa
result, the States will have power at the center
only if the upper house has power, and it is not
at all clear that it will. As we have seen, the
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SPDC’s principles say nothing about the division
of power between the executive and the
legislature, so itis possible that the legislature as
a whole will have no real power against the
President. Inaddition, the SPDC’s principles
say nothing about the division of power between
the upper house and the lower house, so it is
possible that the lower house will end up with all
the power, and the upper house will be largely
symbolic.

Finally, even If the upper house has some
real power under the final constitution, itis very
unlikely that the ethnic states will actually have
controlling influence within that house. The
SPDC would give equal representation to each
of the seven States and seven Regions (currently
the seven divisions). Commonly, Burmese
people anticipate that ethnic minorities will
dominate the seven states, and ethnic Burmans
will dominate the seven regions. So, at first
glance, it would appear that the upper house
would exactly balance power between the
majority and minorities. But once more,
appearances are deceptive, because in the end,
the Burman majority will actually control the
upper house for several reasons:

upper house), and the majority will control five-
eighths (because they control all the
representatives from the regions and 25% of the
representatives from the ethnic states).

Second, under the detailed principles,
the upper house will be composed of equal
numbers of representatives from each state or
region, but it also appears that other territories
might be sending representatives as well. The
language is not clear, but it is important: “equal
numbers from each region or state inclusive of
Union territories and including one representative
from each self-administered division or self-
administered zone.” This language suggests that
each union territory would send the same number
of representatives as each state or region; and
each self-administered area would send one
representative. (Itis not clear whether these
representatives from the self-administered areas
would be counted in the total number allocated
to the surrounding state or region or would
instead be additional representatives over and
above the number allocated to each state or
region. Either way, it would shift the balance of
power away from the ethnic states and toward
the self-administered areas).

First, the Tatmadaw will have the right
to choose at least twenty-five percent of the
members of the upper house (and it may be
more, as explained in the next section) “at the
rate of four representatives from each region or
state inclusive of Union territories.” Detailed
Basic Principles for Formation of the Legislature
13(b). In other words, one-quarter of the
representatives from the ethnic states will actually
be chosen by the Tatmadaw. Inall likelihood,
these representatives will not be sympathetic to
the concerns of ethnic peoples. The real balance
of power in the upper house will therefore be
that the minorities control only three-eighths
(because they control 75% of the representatives
from the ethnic states, which are one-half of the
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But the majority Burmans will probably
control the representatives from the union
territory of Yangon City (as distinct from Yangon
Region), which will further shift the balance away
from the ethnic minorities. Inaddition, although
the ethnic minorities will by definition form the
majority in the self-administered areas, the
SPDC'’s principles do not specify whether how
the representatives from those areas will be
chosen and whether they will be truly
independent. As we have already seen, the
President will control the “leading bodies” of
those areas: they are regarded as administrative
units of the executive branch, even though the
voters choose some members of the leading
bodies. It seems likely therefore that the
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President will also dominate the representatives
from these areas to the upper house of the union
legislature.

Inshort, then, the ethnic minorities will
not control the upper house under the draft
principles. Inaddition, of course, the Burman
majority will control the lower house of the
legislature and also the President, who will in
turn control all the judges. And as noted, it is
likely that the local governments in the ethnic
minority states will have no real power. Under
the SPDC’s draft, therefore, the ethnic minorities
will have a decisive voice in no part of the
government.

Recommendation Number Eleven:
The upper house of the legislature
should be structured so that the
ethnic minorities will have the
majority of its members; the upper
house should hold clearly defined
constitutional power over those
matters most important to ethnic
people; and in any event, ethnic
minority power in the upper house
of the union legislature is not an
adequate substitute for local self-
government.

I11. Risk Three: The Power of the Tatmadaw

The SPDC’s principles repeatedly insist
that Burma should be democratic. They call, for
example, for the “flourishing of a genuine
multiparty democracy.” State Fundamental
Principles 2(d). Yet again, the SPDC fails to take
its own advice, because their principles would
also give the Tatmadaw a central role in the
government of Burma. They stipulate that the
Tatmadaw will hold “the national political
leadership role of the state,” State Fundamental
Principles 2(f); and that it will be “mainly
responsible for safeguarding non-disintegration

of the Union, non-disintegration of national
solidarity, and perpetuation of sovereignty” and
“for safeguarding the State Constitution,” State
Fundamental Principles 10(e) and (f). Militaries
are not democratic. Soldiers follow orders; they
do not vote on military policy. To assign the
“national political leadership role” to a non-
democratic military is to ensure that Burma will
not in fact be a true democracy. Militaries are
important institutions, and they are often
honorable. And they should not be democratic,
because their primary job is to fight wars. But
that is the point: because they are not democratic,
militaries should be good at fighting wars;
because they are not democratic, they will
certainly be bad at governing a democratic
country.

In practice, the Tatmadaw’s “leadership
role” has two facets. First, the military will have
substantial power in the legislative and executive
branches. Second, the military will have full
power—completely independent of the civil
government—aover security matters, a category
that could in the Tatmadaw’s mind include
everything.

A. The Tatmadaw will control at least
twenty-five percent of the representatives in
every legislative body. See Detailed Basic
Principles for Formation of the Legislature
4(b)(lower house of the Union legislature);
13(b)(upper house of the Union legislature);
23(d)(State and Region legislatures). Clearly,
this military participation in the legislature is not
democratic. No-one voted for the Tatmadaw
commanders, yet they will on their own choose
members of the legislature. In addition, the
SPDC'’s principles specify that the Tatmadaw
representatives will remain in the Tatmadaw even
while they are sitting in the legislature. (And by
contrast, the principles insist that legislators
cannot serve in the civil service. See Detailed

L
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Basic Principles for Formation of the Legislature
33(j). As a result, these Tatmadaw
representatives will be directly subject to the
order of their commanding officers. Of course,
the SPDC may well respond that the Tatmadaw
is an important part of society, so it should have
some representation in the legislature. But if so,
then it should seek representation the same way
as everyone else: by standing for election and
letting the voters, rather than the commanders
decide. That is the democratic way.

To be sure, twenty-five percent is not
100 percent, so the voters may actually control
the bulk of the legislature. The question then
becomes whether twenty-five percent is
intolerably too much: it is bad, but could the
people of Burma endure it as part of a deal that
will bring greater democracy? Of course, only
the people of Burma can make that judgment.
It is essentially strategic, rather than
constitutional.

In the process of making that judgment,
however, two things should be borne in mind.
First, as we have seen, in the upper house of the
Union legislature, if the Tatmadaw has twenty-
five percent, then the ethnic minorities will have
only three-eighths, rather than half, the
representatives. In other words, that twenty-
five percent decides who will control the house.

Second, as the detailed basic principles
are currently written, the Tatmadaw could end
up with substantially more than twenty-five
percent. To see how, let us take the Pyithu
Hluttaw as an example. The principles require
that this lower house have “a maximum of 440
HIuttaw representatives,” but the principles allow
for a smaller number—without specifying how
that number will actually be determined.
Similarly, the principles break down the
membership as follows: “Not more than 330
Hluttaw representatives elected on the basis of
population” and “Not more than 110 Tatmadaw
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member representatives.” Again, the numbers
for both could be less, but the principles do not
specify how that number will be determined.
Nowhere does this provision actually require
that the Tatmadaw shall have only twenty-five
percent of the legislature: merely that the overall
number not exceed 440, and that the Tatmadaw
number not exceed 110. But suppose that the
decision is made to have a smaller legislature, as
the principles allow, of 150 members. Consistent
with the principles, the Tatmadaw could have
110 of those representatives (because the
principles stipulate only that the Tatmadaw
number may not exceed 110) and the elected
representatives will number only 40 (because
the principles stipulate only that their number may
not exceed 330 but say nothing about how low
they might fall). Therefore, even if the people of
Burma decide to give the Tatmadaw twenty-five
percent, the constitution should specifically
provide that the Tatmadaw may not have more
than twenty-five percent.

Recommendation Number Twelve:
Ideally, the Tatmadaw should have
the power to appoint no-one to the
legislature, especially in the upper
house of the Union legislature. If it
is decided that the Tatmadaw should
have twenty-five percent, then the
Constitution should specifically
provide that they will have no more
than twenty-five percent.

B. The Tatmadaw has control over
security, defense, border affairs, and Tatmadaw
affairs: Under the SPDC’s principles, the
legislative committees for defense, security, and
Tatmadaw affairs will be composed exclusively
of Tatmadaw member and their appointees. See
Detailed Basic Principles for Formation of the
Legislature 11(a)(2)(lower house of the Union
legislature); 19(b)(upper house of the Union
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legislature). In the executive branch, the
Tatmadaw will choose the Union ministers and
deputy ministers for defense, security/home
affairs, and border affairs. See Detailed Basic
Principles of the Formation of the Executive
2(a)(2)(union ministers); 3(b)(deputy ministers),
aswell as State and Region ministers for security
and border affairs, see Detailed Basic Principles
of the Formation of the Executive 22(a)(2) and
those members of the leading bodies of self-
administered areas in charge of security and
border affairs, see Detailed Basic Principles of
the Formation of the Executive 34(d)(2).
Although ministers must resign from the civil
service and refrain from participating in a political
party, the Tatmadaw members will remain in the
Tatmadaw, so they will be subject to orders.
See Detailed Basic Principles of the Formation
of the Executive 5(f)-(g).

Once more, at first glance, this
arrangement might not seem so threatening. The
Tatmadaw may make up the defense and
security committees in the legislature, but
committees do not make policy all by themselves:
the rest of the legislature must agree. And the
Tatmadaw may make up the defense and
security ministries, but again those ministries are
still subject to the President, who will presumably
be elected. Atthe end of the day, then it appears
at first glance that the Tatmadaw will still be
subject to democratic authorities.

But yet again, appearances are
deceiving, because the principles also provide
that the Tatmadaw will have complete and final
control over military matters. The commander-

in-chief is not the President but the leader of the
Tatmadaw: “The Defence Services
Commander-in-Chief is the Supreme
Commander of all armed forces.” State
Fundamental Principles 10(a). Furthermore, the
“Tatmadaw has the right independently to
administer all affairs concerning the forces”—
including, presumably, security and border
control. Finally, the principles would give the
Tatmadaw the right to take over the country:
“When there arises a state of emergency that
could cause disintegration of the Union,
disintegration of national solidarity and loss of
national sovereignty, due to takeover of sovereign
State power or attempts therefore by wrongful
forcible means such as insurgency or violence,
the Defence Services Commander-in-Chief has
the right to take over and exercise State power
in accord with provisions of the State
Constitution.” State Fundamental Principles
29(c). Apparently, the Commander-in-Chief
decides whether such a state of emergency
exists, and we know from history that the
Tatmadaw is over-eager to assume such a state.
For that reason, civil government would exist
only at the sufferance of the military. The
Tatmadaw could constitutionally seize power at
any time. Instead of the military being
subordinate to the civil government, the civil
government will be subordinate to the military.

Recommendation Number Thirteen:
Even if the Tatmadaw has some
representation in the legislature, it
should ultimately be subordinate to
civilian authorities.

65

May-2007




Vol. 01/12 Chin National Journal

C C C
ODO’)CS?U)O)@:

(o) OC’] Q. 9 ° e oC c ,] Q 9 co 9 c Q

- UDOOLDS’D@@O UD@C\)O@CDO’)CD@H ®OP%DOS’D@®G[§OOO O O’)OO?G(D’)@O)BD@@:SDOK)?

Q Q Q Q Q Q _0Q c c_C o

JOOfZ ??(DI @%&q@ (OO)QOOG%? G(SG(BTO']QC\) (@qmec?osaoo 8’9@0&—@%@0?@@0@6@&1’)%0

e C‘c\’] Q o (o FON Q c. Con8 Co e Q

S’D’)C@C@’DO’{IC 090 O:)@II QOCs 8’9@@ :32603 OOC OO:?Q) ogc C\? C§ S’DODQCSOD’)&{IO Ei:?(\)@
e

&?20\38@ H O(YBG(‘D’DQO)OC B’DCC{D’D O? %@CI 6610?()0% ® Q{I’)Kﬁ(ﬁ@) C°Q{I’D°[§ C\EO@(;]OQ@II

iioo§e0858 qiglopbayfedned Jooq gbevedt
O/]%QDB'DUODSS C\? GQ)GSOQ(S] ®(TC) U)’)O§ﬂk{l’) %C GOO@?@@CD@II

o] Q
- UDOB" 32600 8’90{3036
o)

- UDS °OO’?)8’90?OS’D%E@@O’)CG(‘D’)@U)OC ﬁ.ﬁ G(S]Q)@@@?C 320 OD@ ﬁ@ GBCD(/)]U)Q(‘DS U%(Iu)

Og’)ﬁ@q’) @ OCDOCE{I’L?(; GO&&??@O\)@II

C

- Joon §>§o°)| 0oH00 LooLoodoe Ethnic Nationalities Council S26ORGERTICRCICEESD
o o o Y

F
c o N

GC;]U%O)OQ{I%?:%?@OOG&SS%(E O)Séﬁ(;l(f%(\ﬁ@ﬁ&{l’)ﬁ S%%OD—@$@’D§OS®SOOG§€TD(TA)C GO’AD° 209@
CD@CII

- JOOfZ %c?()%l G@C\)S’QO’ADSS 6{]8389&%]13&)’)20)852?&; %868@868’926“83&)’3&)’36@12 G(‘D’D(%O%O%

(& [ cmcC C [ c q c (Y (& [ [ (% . oc ’T’]C o}
CD@ gucz@@@e:qjezeq:emoeﬂcoa @o:oceomogoaeo:ﬁsaoz@g QJCSB@?(DI qse@ SQEL
[ c °
QODC

C9,.& C ° N\ (% Q_ QO ° cocC o oo L& o0, .

20 A ?@8.?@(9(‘0606)0&?@@&3@H O(?O?OQOBOS(PGTDCYADC§CCGU)’D G328 ?{I@ OD’)OD’)G(] ?C (9@ G(l

GO’)’)SO%I OO(S@GCDSGGFQTDQDB@ Gq (T)O %9 C?Q%? l"@t@g OO 8 @@O’)C@ OOOB (9(7)&? QC;](‘D(T)’D
’]QC‘ Q, [ Qo C Q, (&
Gﬁ@ oq enGSO’DCGCD’) O’L)ODOD’DOC\?OD (fz)e.,o OCE? 00l

C o

- QIC" OF FQ{I’DKD@C JOOFZ ??& G@Q)GD(TA)Cﬁ 8%%0\)—[§$QO§OS®8

U)G§€1’D Q? C$ &Eﬁc"%(f)qo@l@s%@wéll CO&')O%O)@: O)(S@S(;]U%CR@ﬁQJOS?(ECOéﬁ
N S

°

- ﬁ.ﬁ'é él?’%gﬁ{l%?g} %360’{180?0%03@0 JOOFZ ??& @@C\)G@’)(‘B&?SOO%SD(T&S& a’)ODO%CDé

[ Q [ C C [ QC oc [ ° N\ C
GOO’)CGCF mg@g (ﬂmoomgjemocmc\?c:@’)moaecedos?g GO&&??@O\)@II

- 8°B’D O"OD’D"OO(C}Q"I B S cQ)e 0600880% Seminar S [e]e) Q%I GO O(}D@OO%
OAIPQIEIAEROEE [GRIORCP 0 JoOU %
8’906383 C&%%CD—@%@’D:?OS@SO)Gc?q’DUAD(% [gla?(c@@qo @é%gﬁl Eéo? Q?(SC%:O%OS@OSC\?OSQ{IOS
[ c "l [ C N C
32C3270:8 (90)@ UOCU)OO@QTD(‘D@@CD@II

°

o _C C

- QJC CSDEiH 20023 O)O@GCD’DI ?OOOQ (‘D’DO’)OD@q (D(DB (D qll lG@O’%Q)@E‘?\‘?E °é]8?0

Q?ﬁ%o% oa@ (C E FA)GOAD"@CL)GS(AXG%KA)O% Joon €E)§®| COQOIOD 8° op0s eqoma@oa@n
66 May-2007




Vol. 01/12 Chin National Journal

C°S’D Ou C [ Q (& o C‘G°G° C (& & . o ¢ G ~ Co
- QICQ Q{IH&DOCDO@GCD’DI ?CDOD(D’D(TA)(DGQT.@(DBJD&E”OOD@ ®®G€1&90’)’)@U) ( )g,? (T_EICo
OOD@C: S’D(DéﬁSDGOSO% CDOSGQT)O%E:DOD@CII

(& (o

- AdoBodendseecnecoseotieail: edlodorneqalisSilodonbidieainn08d edlaSono
f R o (& ATPFS i S

C o

82 &U%@@ﬁﬁ]ﬁ@q@@l(\?g)é@&)éll

3830 c&MS0S 2005 |00 Ol 6oC0EEI000FTNE: F60dms&EE Dallas csooi
P SPORUECAPCL. PR JOO % FOOIE R %R
R

JOOG %)?&
®O? %))3’9@8
U)&f Feﬁ’)t

3’3@@023’9@03

Q ° \ ¢ _Co
R e R

Qo § ¢
?(YBOJ@O:C\PODQJO:&OC

67 May-2007




Vol. 01/12 Chin National Journal

n0) qe :Gm05_39 ooooﬁqp:

0)8§:(7§030’J:(\?03q]0:§§ @édg& GQQSGQ:G?:G(}: 39(7.{7“260)’36&)’)86”0:

68 May-2007




Vol. 01/12 Chin National Journal

SEMINAR ON
H
GATHERING PUBLIC INPUT AND OPINION EXC

ANGE

- - wmAOQ oHIN)
oRN .. T : ) = VA HORI

THE 1" CONFERENCE
OF

FEDRATION TRADE UNION OF CHIN

[GeSopapist

50008565056 °\39@
coSiosgogyaly

403905qq

69 May-2007




Vol. 01/12 Chin National Journal

Og)(DQg?— O@IJIJOOQ

70 May-2007




